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organizational prosecutions in the United States, including detailed information about every
federal organizational prosecution since 2001, as well as deferred and non-prosecution agree-
ments with organizations since 1990. We examine a subset of corporate violators, namely those
who allegedly committed five types of fraud, namely, accounting fraud, mail fraud and wire fraud
prosecutions, health care fraud, securities fraud, and tax fraud. We utilize the framework of
bounded rationality of decision making to hypothesize that prosecutors are influenced by internal
and external factors that affect the total penalties ultimately levied on corporate violators. Spe-
cifically, our results indicate that corporate penalties are significantly more likely to be lower
when U.S. Department of Justice sections are involved in the prosecution and the company’s
country of incorporation has a Free Trade Agreement with the U.S. but significantly more likely to
be higher when the violator is a U.S. public company.

1. Introduction

During the financial crisis of 2007-2008, Occupy Wall Street protesters were riled at the fact that Wall Street banks were treated as
“too big to fail” and bailed out while individuals lost their homes, savings, and livelihoods (Goering, 2011). Critics also asked why “too
big to jail” banks and financial institutions were not held accountable for crimes (Nelson, 2017; Rakoff, 2014; Rothfeld, 2014). Garrett
(2020) notes that in the last twenty months of the Obama Administration, $14.15 billion in total corporate penalties were levied on
seventy-one financial institutions and thirty-four public companies prosecuted by the Department of Justice (“DOJ”). This declined to
$3.4 billion in total penalties during the first twenty months of the Trump Administration imposed on seventeen financial institutions
and thirteen public companies prosecuted by DOJ. Most of the cases with large penalties in the first twenty months of the Trump
Administration were legacy cases that were initiated and investigated under the Obama Administration (Warin et al., 2019). Amidst
public perceptions of pervasive corporate wrongdoing, the decline in corporate penalties reflects federal prosecutors’ approach toward
corporate violators.

Studies on prosecutorial decision making in corporate litigation have been largely descriptive and qualitative. Garrett (2020), for
instance, presents data on the decline of corporate penalties and explains the decline through a qualitative approach that traces agency
policies and practices with respect to corporate violators. Alexander and Cohen (2015) descriptively examine differences in criminal
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settlements obtained by prosecutors with U.S. public companies through the different forms of disposition agreements (plea agree-
ments, non prosecution agreements, and deferred prosecution agreements) from the period 1997-2011. Other research traces the legal
evolution of corporate prosecution strategies, focusing on laws and cases that illustrate federal approaches to corporate offenders
(Griffin, 2007). In the realm of political economy, empirical studies focus on behavior models that examine how prosecutors’
embeddedness in their political and social environment affect their choices (Gordon and Huber, 2009). There has been a dearth of
empirical research that applies behavioral models of prosecutorial decision making in the context of corporate violators. Although
several studies describe the general decline in corporate penalties over the years, inferential studies are needed to further dissect this
trend.

Our study analyzes data from the Corporate Prosecution Registry of the University of Virginia School of Law and Duke University
School of Law (Garrett and Ashley, 2023). This registry provides information on federal organizational prosecutions in the United
States, including detailed information about every federal organizational prosecution since 2001, as well as deferred and
non-prosecution agreements with organizations since 1990. We examine a subset of corporate violators, namely those who allegedly
committed five types of fraud: (1) accounting fraud, namely, federal crimes relating to false statements or entries, such as under 18 U.S.
C. § 1001 (a); (2) mail fraud and wire fraud prosecutions under 18 U.S.C. § 1341 and 1343, as well as other fraud crimes, such as
conspiracy to defraud the federal government under 18 U.S.C. §371; (3) health care fraud under 18 U.S.C. § 1347; (4) securities fraud
under 18 U.S.C. § 1348; and (5) tax fraud under 26 U.S.C. § 7201 and 7201 regarding attempted federal tax evasion and fraud and false
statements to tax authorities. We utilize the framework of bounded rationality of decision making to hypothesize that prosecutors are
influenced by internal and external factors that affect the total penalties ultimately levied on corporate violators. Specifically,our
results indicate that corporate penalties are significantly more likely to be lower when U.S. DOJ sections are involved in the prose-
cution and the company’s country of incorporation has a Free Trade Agreement with the U.S. but significantly more likely to be higher
when the violator is a U.S. public company. The next sections of the paper are arranged as follows: (1) review of literature on the trend
of declining corporate penalties and the framework of bounded rationality (3) hypotheses; (4) data and methods; (5) results; and (6)
discussion.

2. Literature review
2.1. Systems approach to understanding corporate crime and prosecution

The systems approach is a holistic and interdisciplinary method used in various fields, including social sciences, to understand
complex phenomena by examining them as systems composed of interconnected elements (Bertalanffy, 1969; Rothe and Kauzlarich,
2022). It emphasizes the interdependence and interactions among the components of a system, rather than analyzing them in isolation.
In the social sciences, the systems approach is employed to study various social systems, such as organizations, communities, and
societies. It acknowledges that social systems are made up of individuals, groups, institutions, and their interactions. This approach
emphasizes the interconnectedness of various elements within a social system so that changes in one part of the system can have ripple
effects throughout the entire system. The concepts of system criminality and systems analysis can aid our understanding of corporate
crimes and illustrate their symbiotic nature (Rothe and Kauzlarich, 2022). System criminality has been conceptualized as crimes that
are committed by individual actors and organizations that constitute a complex whole with varying levels of participation (Noll-
kaemper and Van der Wilt, 2009; Rothe and Collins, 2011).

Nezhurbida (2013) asserts that through the application of systems analysis, the concept of a criminological system can be defined
based on several key features. First, a criminological system comprises a comprehensive set of interconnected elements, essentially
forming systems of lower levels. Additionally, a criminological system establishes a unique unity with its surrounding environment.
Furthermore, in most cases, any criminological system being studied is itself a part of a higher-level system, functioning as either a
subsystem or a component of a larger macro system. Within this framework, the elements within the criminological system under
examination are viewed, for specific objectives, as systems of lower levels. Finally, it is imperative that the interactions and re-
lationships among the elements of the system take on a cooperative character to achieve a focused and advantageous outcome.

The continuing perpetration of corporate crime can be analyzed through a systems approach. Recognizing that corporations are
legal entities with internal systems (composed of corporate rules, employees, officers, etc.) and are also external actors functioning
within a greater political, economic, and social context, a systems approach is necessary to determine the politico-social context within
which corporate crime has subsisted and continues to exist. For instance, one pressing issue in regulation studies is the decline in
corporate penalties imposed on corporate offenders. Under the Obama Administration, the DOJ imposed significant corporate pen-
alties, but during the first twenty months of the Trump Administration, penalties declined, primarily involving legacy cases (Garrett,
2020; Warin et al., 2019).

Scholars note that the decline in corporate penalties may be attributed to policy changes in corporate prosecution from the Obama
administration to the Trump administration (Garrett, 2014, p. 63; Garrett, 2020, p. 110). During the Obama Administration, for
example, the DOJ implemented a new form of declination in corporate cases which allowed the agency to refrain from prosecuting
companies that substantially cooperated and self-reported corporate violations (U.S. DOJ, 2016). This declination is used in “a case
that would have been prosecuted or criminally resolved except for the company’s voluntary disclosure, full cooperation, remediation,
and payment of disgorgement, forfeiture, and/or restitution” (U.S.A.M. § 9-47.120). Thus, the DOJ declines to prosecute a meritorious
case that would have resulted in a conviction because of the new declination remedy (Nolasco, 2016, 2019) .

The decline in federal corporate criminal penalties can also be attributed to policy preferences of incumbent DOJ officials (Garrett,
2020). For example, then-Deputy Attorney General Rod Rosenstein stated in a March 2018 speech that in corporate prosecutions,
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prosecutors should “avoid imposing penalties that disproportionately punish innocent employees, shareholders, customers and other
stakeholders” (Protess et al., 2018). The DOJ then announced a policy in May 2018 discouraging “piling on” of fines, where a company
might pay fines to multiple enforcers in relation to investigations of the same misconduct. The DOJ remarked that, “(p)iling on” can
cause uncertainties for a company that has entered into a final settlement with one enforcement authority and that the agency needed
to consider the impact of multiple payments on innocent stakeholders such as employees, customers, and investors (Rosenstein, 2018).
Another change to DOJ policy on corporate prosecutions was to decline all criminal charges against fully cooperating corporations
accused of foreign bribery violations. This policy, announced in Spring (2018), prohibits prosecutors from filing charges if they find
that a company sufficiently cooperated and reported their crimes (U.S.A.M. § 9-47.120). In March 2018, the DOJ extended the new
declination approach to all corporate prosecutions beyond FCPA matters (Singer, 2018).

Another persistent issue in corporate prosecutions is whether financial institutions such as banks and bank executives are being
held criminally accountable (Rakoff, 2014). Years after the financial crisis from 2007 to 2008, the DOJ prosecuted a large number of
banks, levied increasing fines, and entered into plea agreements with them instead of offering deferred or non-prosecution agreements
as in the past (Garrett, 2016). Plea agreements with banks involved penalties that “broke records” for the largest fines ever imposed in
criminal cases in the U.S. (Garrett, 2020, p. 122). For example, $9 billion in total penalty was imposed on French bank BNP Paribas as
part of its plea for sanctions violations (U.S. DOJ, 2014). However, the above practice changed with fewer bank prosecutions since
2017. In the last twenty months of the Obama Administration, seventy-one financial institutions were prosecuted, while during the
first twenty months of the Trump Administration, seventeen financial institutions were prosecuted.

Garrett (2020) describes several examples from settlements with financial institutions to show not only the decline in prosecutions
of banks and decreased fines but also an increased leniency towards corporate criminals, including banks. In May 2017, the first
criminal prosecution was settled with a bank under the Trump Administration (Corkery and Protess, 2017). Federal prosecutors settled
a money laundering case with Banamex, a defunct subsidiary of Citibank, with a non-prosecution agreement that led to a forfeiture of
$97 million dollars. No criminal charges were filed against the bank itself or against any individuals. A second sign of increased le-
niency was the handling of HSBC, the large multi-national bank based in the U.K. In January 2018, HSBC settled a new deferred
prosecution agreement over rigging currency transactions by paying $101.5 million in fines (Stempel and Sangameswaran, 2018).

The decline in corporate penalties resulted from changes in DOJ written policy that reflected its leniency toward corporations,
namely: (1) DOJ’s new practice of not “piling on” financial penalties, in which a company might pay penalties to multiple enforcers; (2)
DOJ’s pilot policy in the FCPA context of declining all criminal charges against fully cooperating corporations accused of foreign
bribery violations; (3) expansion in March 2018 of declination remedy to all corporate prosecutions; (4) lax implementation of the
Yates Memo in Fall (2017) to permit settlements with corporations when individual investigations are pending; (5) DOJ’s decision not
to renew the position of compliance counsel who could evaluate whether a company was effectively engaging in compliance efforts;
and (6) DOJ’s new guidelines on corporate compliance and monitors that suggested that a monitor “will not be necessary” unless based
on some “demonstrated need” (Garrett, 2020, pp. 135-136).

The decline in corporate prosecution and penalties also resulted from institutional instability due to the high-level of vacancies
within the DOJ and other enforcement agencies under the Trump administration. During the Trump Administration, DOJ vacancies
were extremely slow to fill. For example, the DOJ postponed its search for the third-in-command Associate Attorney General position
after the departure in early 2018 of the incumbent Atty. Rachel Brand and several candidates declined to be considered (Gurman and
Viswanatha, 2018). Vacancies in the position of chief of several divisions, including the Criminal Division, remain unfilled as of early
2019, with the Chief of the Fraud Section being hired only in July 2019 (Shubber, 2019). In early 2018, DOJ affiliated agencies such as
the Drug Enforcement Agency and the U.S. Marshals Service also had unfilled leadership positions (Johnson, 2018). These transitions
in staffing compromised these agencies’ ability to coordinate resolution of complex cases.

2.2. The framework of bounded rationality

Scholars of political economy analyze prosecutorial decision making within the framework of bounded rationality (O’Brien, 2009).
Bounded rationality is a school of thought about decision making that developed from dissatisfaction with the comprehensively
rational economic and decision theory models of choice. Rational models assume that decision makers maximize their net benefits, or
utilities, by choosing the option that yields the highest level of benefits (discounted by costs) (Jones, 1999, 2003). Bounded rationality
explains that people engage in a decision-making process that attempts to satisfice, rather than optimize, based on a limited amount of
information and their cognitive capacity (Simon, 1947). They decide on a course of action that is good enough, rather than the optimal
decision. Bounded rationality assumes that actors are goal-oriented but have cognitive limitations that affect their choices.

A brief review of research on prosecutorial behavior explain that their charging decisions are guided by two major groups of factors:
legal or case related factors (Beichner and Spohn, 2005; Hirschel and Hutchinson, 2001; Rauma, 1984; Worrall et al., 2006) and
non-case related factors such as administrative reasons or equitable reasons (Bowers, 2010) that may be either internal or external to
the prosecutor (Harding, 2019). Thus, a prosecutor may decline to prosecute because of lack of sufficient proof of legal guilt, the desire
to preserve limited resources, or the perception that the prospective defendant is insufficiently blameworthy.

Case-related factors that play a significant role in prosecutors’ decisions include the strength of evidence, seriousness of offense,
and the defendant’s criminal history (Frederick and Stemen, 2012). When evaluating the strength of the evidence, their evaluation “is
not simple or mathematic” but depends on the quality of the evidence and its authentication, durability, and nature (Harding, 2019, p.
197). For example, some prosecutors favor physical evidence over testimonial evidence because of lapses in witness’ memory or
susceptibility to decay over time. When considering the seriousness of the offense, a prosecutor weighs his limited resources and
whether the interests of justice will be served by prosecuting the case (Harding, 2019, p. 199). The offender’s criminal history increases
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a prosecutor’s belief in the likelihood of conviction and influences the decision to prosecute (Frederick and Stemen, 2012).

Prosecutors’ decisions about a case are not entirely optimal, based entirely on case-related factors. Instead, their analysis may be
imperfect because their cognitive facilities are susceptible to error and oversight, and their preexisting internal filters affect their
understanding and perception of external information. Factors beyond the case consist of internal influences (cognitive bias, ordinary
bias, self-interest, prosecutor’s philosophy and policy preferences) and external influences (office policies and culture, resources, and
actors in the criminal justice system).

2.2.1. Internal influences

Extant research discusses the impact of cognitive bias on prosecutorial decision-making (Burke, 2006; Shiyuan, 2017; Weinstein,
2003; Yakren, 2015). Because of cognitive bias, individuals seek to confirm instead of disconfirm, any hypothesis under study
(confirmation bias) and overvalue information that is consistent with one’s preexisting theories (selective information processing).
Cognitive biases affect prosecutors by potentially skewing their perception of the strength of the evidence and influencing the conduct
of investigations (Harding, 2019). Prosecutors are also susceptible to implicit biases or the subconscious disfavoring of a group of
people, self-interests, and personal philosophies (Greenwald and Krieger, 2006). For example, prosecutors decide to prosecute if their
political careers are advanced (George, 2005). A prosecutor with a conviction philosophy will also likely focus almost solely on
conviction.

2.2.2. External influences

2.2.2.1. DOJ policies. Two specific types of office policies affect charging decisions—those specifically controlling the prosecutors’
exercise of discretion, such as bans on making plea offers for certain offenses and personnel policies. Agency policies and the pref-
erences of their political principals (e.g., the President) heavily influence their decisions on whether or not to prosecute. With respect
to corporate criminal liability first discussed by the U.S. Supreme Court in the case of New York Central & Hudson River Railroad Co. v.
United States (1909), the DOJ did not provide any specific guidance regarding prosecutions of corporate crime until the mid-1990s. The
DOJ then issued several policies providing guidance on the use of prosecutorial discretion in dealing with corporate violators,
including the Holder Memo in 1999, the Thompson Memo in 2001, the McNulty Memo in 2006, and the Yates Memo in 2015.
Prosecutors were instructed to consider whether prosecution was necessary at all or whether civil or regulatory fines sufficiently
punish and deter. These policies indicate the DOJ’s adoption of the goal of structural reform and rejection of a deterrence approach to
organizational punishment—the DOJ does not primarily seek punitive fines in its settlements, instead emphasizing restitution to
compensate victims. The Sentencing Commission has also adopted guidelines that reject optimal punishment and instead mitigate fines
if a firm has “effective compliance” programs, thereby hindering DOJ from adopting optimal deterrence as its goal (Diamantis, 2008, p.
543; Nagel and Swenson, 1993, p. 217). Even in the context of egregious corporate violations, DOJ has sought structural reform
remedies early to avoid the harsh effects of an indictment (Garrett, 2007).

In June 1990, then-Deputy Attorney General Eric Holder issued a policy memorandum that provided the first comprehensive
guidelines for federal prosecution of corporate crime (“Holder Memo™). The Holder Memo identified eight factors for prosecutors to
consider when deciding whether to charge a corporate entity or its employees, including collateral consequences such as dispropor-
tionate harm to innocent shareholders and employees (Holder, 1999). After the issuance of the Holder Memo, DOJ consistently
prosecuted corporate violators, charging more than 100 corporate offenders in 2000, rarely utilizing deferred prosecution agreements
(“DPA”), non-prosecution agreements (“NPA”), or other alternatives to criminal prosecution (Modlish, 2017).

In response to growing concerns about endemic accounting and financial malfeasance, Congress enacted the Sarbanes-Oxley Act of
2002 which aims to prevent corrupt corporate culture by implementing enhanced criminal penalties and reforming corporate
governance through internal controls (Romano, 2005). In 2002, former President George W. Bush also issued Exec. Order No. 13271,
creating DOJ Corporate Fraud Task Force to coordinate investigation and prosecution of companies. In pursuit of the government’s
structural reform goals for organizational violations, the DOJ implemented the then novel strategy of deferred or non-prosecution
agreements. The DOJ increasingly avoided trial by entering into these pre-trial diversion agreements, permitting organizations to
accomplish an internal rehabilitative program, and agreeing not to prosecute or defer prosecution if they complied. These deferred or
non-prosecution agreement agreements are signed at the charging stage, after filing a criminal complaint but without an indictment—
much earlier than the plea-bargaining agreements obtained after an indictment.

The DOJ’s approach to corporate criminal prosecution changed dramatically after the “disastrous” prosecution of Arthur Andersen
LLP, one of the “big five” accounting firms, in 2002 (Modlish, 2017, p. 751). Following the collapse of the Enron corporation, the DOJ
indicted the firm due to its role in the Enron scandal and evidence of its accounting fraud. The accounting firm collapsed due to the loss
of its clients and damage to its reputation. Criticism arising from the consequences of the prosecution of Arthur Andersen led the DOJ
to issue new guidance regarding the criminal prosecution of corporations (Griffin, 2007). In January 2003, Deputy Attorney General
Larry Thompson issued a memorandum that introduced the possibility of immunity, amnesty, and pretrial diversion, including NPAs
and DPAs for cooperative corporations, when their cooperation was necessary to the public interest (Thompson, 2003). DOJ prose-
cutors were directed to consider several factors in their decision, including the existence of an “adequate compliance program”
(Thompson, 2003, p. 6). The Thompson Memo further directs prosecutors to consider the possibly substantial consequences to
blameless officers, directors, employees, and shareholders, consumers, and creditors (Thompson, 2003). The “overdeterrent effect of
an indictment” incentivized DOJ to resolve prosecutions pre-indictment at the charging stage (Garrett, 2007, p. 880).

The McNulty Memo that superseded the Thompson Memo discourages prosecutors, except in extreme cases, from conditioning
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agreement on nonpayment of employee legal fees and also discourages prosecutors from obtaining privilege waivers, requiring central
DOJ approval of such waivers (McNulty, 2006). The DOJ revised its corporate criminal prosecution guidelines with the issuance of the
Filip Memo in 2008 that fully endorsed DPAs and NPAs as central to DOJ prosecution strategy (Filip, 2008). Under the Filip Memo,
DOJ prosecutors were directed to consider collateral consequences to innocent third parties when deciding whether to offer NPAs to
corporate violators. The Yates Memo issued by Deputy Attorney General Sally Yates on September 9, 2015 described a new DOJ policy
that increasingly targets individuals involved in corporate crimes and provides guidelines for how this goal of individual accountability
would be met (Yates, 2015). The Yates Memo identified six key prosecutorial principles focused on identifying responsible individuals
and ensuring a prosecutorial emphasis on individual liability throughout corporate criminal investigations.

From January 2003 to January 2007, the DOJ obtained NPAs or DPAs with thirty-five companies, many of which were Fortune 500
companies. These agreements resulted in $4.9 billion in fines and restitution as well as “sweeping compliance reforms” (Garrett, 2007,
p. 890). From 2011 through 2013, more than two-thirds of the DOJ’s corporate criminal cases were resolved through DPAs or NPAs
instead of full prosecution (Uhlmann, 2013). The Bush administration was much tougher on corporate crime than the Obama
administration, with the use of DPAs becoming more prevalent during the Obama administration (Modlish, 2017). Proponents of
prosecutorial alternatives explain that the DOJ’s strategy is the result of a cost-benefit analysis—the Department can obtain financial
sanctions, cooperation, and structural reform through compliance programs such as DPAs and NPAs, without expending the resources
necessary for a full trial (Uhlmann, 2013). Instead of full prosecution that leads to collateral consequences, excess resource expen-
diture, and the risk of losing at trial, prosecutors can achieve settlement terms through alternative prosecution agreements.

Modlish (2017) points out several flaws in the use of DPA and NPAs. First, the DOJ pursues noncriminal prosecutorial alternatives
more often with large, influential companies than it does with smaller, private corporations. Favorable treatment of large corporations
implies partiality in treatment and fosters lack of public trust in the legal system. Second, the DOJ traditionally limited pretrial
diversion to less serious crimes and to individuals with little or no criminal history. After 2003, the DOJ increasingly used DPAs and
NPAs, forms of pretrial diversion, with corporations that had serious criminal histories. Third, the lack of judicial monitoring of DPAs
and NPAs leads to a lack of accountability, neutrality, and effectiveness of the agreements (Uhlmann, 2013; Modlish, 2017). With
DPAs, there is some limited oversight which is “mechanical at best”—deferred prosecution requires that a court approve a waiver of
the relevant statute of limitations (Modlish, 2017, p. 759). With NPAs, there is no judicial oversight at all because charges are never
filed. Lastly, DPAs and NPAs do not provide the same deterrent effect on corporate misconduct as criminal prosecutions. DPAs and
NPAs make it possible for corporations to calculate the monetary risk of criminal business practices and decide whether to pay the risk
due to the potential financial gains of the criminal practices.

Detractors of the structural reform approach argue that the DOJ should prosecute organizations to obtain deterrent fines (Garrett,
2007). Based on deterrence theory, they argue that prosecutors should impose an optimal punishment based on the harm and the
probability of detection of malfeasance (Garrett, 2007; Hylton, 1998; Polinsky and Shavell, 1998). Garrett (2007) argues that there is
lack of empirical evidence demonstrating the effectiveness of corporate structural reforms such as compliance programs. On the other
hand, if punitive fines were imposed, organizations could then rationally decide what socially efficient compliance measures to pay for.

2.2.2.2. Resources. The U.S. federal government must make difficult choices every day about how to allocate its financial and
manpower resources between “different problems, concerns, dreams, and goals” (Biber, 2008, p. 17). Administrative agencies such as
the Department of Justice and its prosecutors as well as government agencies, including the courts and its judges and personnel are also
constrained by limited financial and manpower personnel, availability of workspace such as courtrooms, staff shortage, budget, and
personnel (Biber, 2008). Due to limited resources, the prosecutor may also prioritize serious cases and dispose of minor cases through
alternative methods. Prosecutors exercise caution before allocating limited resources toward expensive corporate trials that have more
widespread consequences to the employees, shareholders, and the public.

External resource restraints such as availability of courtrooms and internal resource restraints such as staff shortage can cause
prosecutors to offer more favorable plea bargains (Frederick and Stemen, 2012). Other resource constraints include budget and
personnel. For example, prosecutions involving the Foreign Corrupt Practices Act (“FCPA”) have been relatively stable over time-
—penalties levied on corporations increased over time contrary to the trend in corporate enforcement overall (Low et al., 2019). The
FCPA anti-bribery provisions make it a federal crime to corruptly offer or provide anything of value to officials of foreign governments
or related foreign entities with the intent to obtain or retain business (15 U.S.C. § 78dd-1; 15 U.S.C. § 78dd-2; 15 U.S.C. § 78dd-3). The
stability in FCPA corporate prosecutions and penalties may be attributed to institutional factors and continuity in policy and practice.
DOJ has exclusive authority to enforce the criminal provisions of the FCPA (U.S.A.M. § 9-47-110). Its Criminal Fraud Section also has a
dedicated FCPA Unit (U.S. DOJ, 2017) that expanded by more than 50% in 2016 by adding 10 more prosecutors to its ranks, while the
FBI created three new squads of special agents devoted to FCPA investigations and prosecutions (U.S. DOJ, 2016, p. 1).

2.2.2.3. Courtroom communities and other political and criminal justice actors. Another vein of scholarly work explains prosecutorial
behavior in the context of courtroom communities (Flemming et al., 1992; Ulmer, 1997). These studies analyze how prosecutors (both
chief prosecutors and their subordinates) are embedded in the larger criminal justice system, and how their relationships with other
actors fundamentally alter their behavior (Gordon and Huber, 2009). They found that different courtroom communities follow stable
routines and have informal norms for disposing of criminal charges, and prosecutors are responsible, in part, for the nature of these
routines (Heumann, 1978). In courtroom workgroups with frequent and repeated interactions, various actors develop familiarity and
working relationships. Judges, prosecutors, and defense attorneys are more likely to arrive at common agreements about the proper
resolution of a case.
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In addition, the prosecutor is also affected by his relationships with his supervisors and colleagues. Because they receive training
from colleagues and supervisors, prosecutors care about what their colleagues think about them. Twenty percent of prosecutors
surveyed in one office reported that their decisions were occasionally influenced by how their colleagues would perceive their per-
formance while forty-five percent were occasionally influenced by how their supervisor would perceive their decisions (Frederick and
Stemen, 2012). Thus, the culture of an office and senior office members’ prosecution philosophies affect the prosecutor’s own
decisions.

When examining prosecutorial decisions regarding corporate offenders, the socio-political context within which they operate
cannot be disregarded. Although prosecutors exercise a huge amount of discretion at various stages of the criminal justice process, they
are susceptible to pressures external to the case. Federal prosecutors operate as politically accountable public actors to whom courts
remain highly deferential. Judicial review is also very deferential at the charging stage, giving prosecutors especially wide discretion.
Studies of prosecutorial decision making across disciplines recognize their role as political actors traversing a complex strategic
environment where they are constantly subject to evaluation and management (Gordon and Huber, 2009). Simpson (1987), for
example, examined longitudinal data from 1927 to 1981 to determine antitrust behavior and variations in macroeconomic conditions
and Republican-Democratic administrations. She found that antitrust behavior is more likely to occur during Republican adminis-
trations, indicating the less punitive prosecutorial climate and attitudes toward corporate violators. Scholars of political economy
explain that prosecutors have goals and act instrumentally in pursuit of those goals. For instance, some models of prosecutorial
behavior assume that the prosecutor at times faces conflicting goals of achieving justice in a given case and pursuing career and
professional goals (Baker and Mezzetti, 2001; Grossman and Katz, 1983). At the same time, interactions with others in their envi-
ronment shape their own choices, either through hierarchical relationships in their organizations where they act either as principals (e.
g., to staff attorneys) or subordinates (e.g., to voters, presidents, attorneys general, and/or local party bosses) or through horizontal
relationships with other actors in the criminal justice system (e.g., law enforcement agencies, defense attorneys, and judges). They are
also susceptible to intense political pressure and political influences. At the federal level, United States Attorneys are political ap-
pointees who often possess strong partisan loyalties (Gordon and Huber, 2009). Federal criminal prosecutions are handled predom-
inantly by the 93 U.S. attorneys’ offices of the DOJ, each of which correspond to a federal judicial district. U.S. attorneys are
presidential appointees confirmed by the Senate, serving at the pleasure of the president.

2.3. Present study

There is a dearth of inferential analysis of how federal prosecutors decide and act on cases where corporations or organizations are
the primary violators. Although qualitative and descriptive studies explain prosecutorial decisions based on policy changes of the DOJ,
further work needs to determine the inferential relationships between the political and social context within which prosecutors operate
and actual outcomes in corporate prosecutions. This study analyzes data from the Corporate Prosecution Registry of the University of
Virginia School of Law and Duke University School of Law. The Corporate Prosecution Registry provides information on federal
organizational prosecutions in the United States, including detailed information about every federal organizational prosecution since
2001, as well as deferred and non-prosecution agreements with organizations since 1990.

We examine a subset of corporate violators, namely those who allegedly committed five types of fraud, namely: (1) accounting
fraud, namely, federal crimes relating to false statements or entries, such as under 18 U.S.C. § 1001 (a); (2) mail fraud and wire fraud
prosecutions under 18 U.S.C. § 1341 and 1343, as well as other fraud crimes, such as conspiracy to defraud the federal government
under 18 U.S.C. §371; (3) health care fraud under 18 U.S.C. § 1347; (4) securities fraud under 18 U.S.C. § 1348; and (5) tax fraud under
26 U.S.C. § 7201 and 7201 regarding attempted federal tax evasion and fraud and false statements to tax authorities.

We were interested in examining fraud cases because these types of violations constitute a significant portion of the dataset and had
more complete data. The U.S. Sentencing Commission (“Commission”) states that fraud violations accounted for 30% of all offense
violations (U.S. Sentencing Commission, 2022, p. 18). The Commission observed a change in offense types in fiscal year 1994, when
antitrust was overtaken by fraud as the most common offense type. From fiscal year 1994 through fiscal year 2010, fraud continued to
be the most common offense type (U.S. Sentencing Commission, 2022, p. 19). Also, the DOJ has a specific Criminal Fraud Section with
a dedicated FCPA Unit that expanded by more than 50% in 2016 by adding 10 more prosecutors to its ranks. Since were interested in
testing various aspects of the bounded rationality model, specifically whether: (1) internal and external factors had significant in-
fluence on prosecutorial decision making; and (2) whether agency expertise affected outcomes, we focused on fraud prosecutions.

2.4. Hypotheses

Based on the bounded rationality framework, federal prosecutors will be heavily influenced by DOJ policies that incentivize them
to enter into agreements (e.g., NPA, DPA, and plea agreement) that emphasize structural reform rather than punitive punishment.
Thus, we hypothesize as follows:

H1. Corporations with whom the DOJ entered into disposition agreements (e.g., NPAs, DPAs, and plea agreements) are more likely to
have lower total corporate penalties than corporations without disposition agreements.

Studies indicate that agency expertise in specific types of prosecution will result in stable outcomes over time. For example, the DOJ
Criminal Fraud Section with a dedicated FCPA Unit levied increasing fines in prosecutions involving the FCPA (Low et al., 2019).
Bounded rationality explains that allocating more resources results in better prosecutorial outcomes. Due to frequent and repeated
interactions between DOJ section attorneys, judges, and defense attorneys, they are more likely to arrive at common agreements about
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the proper resolution of a case (Gordon and Huber, 2009). In addition, the existence of DOJ policies that caution prosecutors to
consider the possible harm to innocent stakeholders lead us to hypothesize that DOJ section prosecutors are heavily influenced to
impose lower corporate penalties on corporate offenders. Thus, we hypothesize that:

H2. Corporate prosecutions where the DOJ sections are involved are more likely to result in lower corporate penalties than those
where the DOJ sections are not involved.

Bounded rationality posits that prosecutors’ implicit biases, or the subconscious disfavoring of a group of people, self-interests, and
personal philosophies affect their choices (Greenwald and Krieger, 2006). Prosecutors may perceive punitive penalties imposed on
financial institutions, public companies, and Fortune 500 companies as having more far-reaching ramifications than those that are not.
Implicit bias in conjunction with DOJ policies that caution federal prosecutors to consider the effects of punitive penalties on blameless
officers, directors, employees, and shareholders, consumers, and creditors (Thompson, 2003) lead us to hypothesize as follows:

H3. Corporations classified as financial institutions are more likely to have lower total corporate penalties than corporations that are
not financial institutions.

H4. Corporations classified as public companies are more likely to have lower total corporate penalties than corporations that are not
public companies.

H5. Corporations classified as Fortune 500 companies are more likely to have lower total corporate penalties than corporations that
are not Fortune 500 companies.

Recognizing the fact that federal prosecutors are politically accountable public actors, we further hypothesize that:

H6. Companies prosecuted under Democrat Administration are more likely to have higher corporate penalties than those prosecuted
under Republican administration.

Implicit bias may lead prosecutors to favor companies registered with countries that have Free Trade Agreements ("FTA") with the
U.S. Also, a Free trade Agreement (“FTA”) reduces or eliminates barriers to trade and investment between participating countries,
facilitating stronger trade and commercial ties. For the United States, FTAs reduce barriers to U.S. exports and protect U.S. interests
competing abroad. Currently, the United States has FTAs with 20 countries, namely Australia, Bahrain, Canada, Chile, Colombia, Costa
Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Israel, Jordan, Korea, Mexico, Morocco, Nicaragua, Oman, Panama,
Peru, and Singapore. Political interests caused by these FTAs may heavily influence decisions of federal prosecutors as politically
accountable actors. We hypothesize that:

H7. Companies registered under countries with which the U.S. has free trade agreements are more likely to have lower total
corporate fines than those with whom the U.S. does not have free trade agreements.

3. Data and methods

We obtained our data from the Corporate Prosecution Registry of the University of Virginia School of Law and Duke University
School of Law. This registry provides information on federal organizational prosecutions in the United States, including detailed in-
formation about every federal organizational prosecution since 2001, as well as deferred and non-prosecution agreements with or-
ganizations since 1990. The datasets provided information regarding corporate variables, plea or prosecution agreements, disposition
type, and probability of detection. A complete list containing a total of 3520 cases from the period 1992 to 2019 with more than dozens
of primary crime codes was generated.

Our analysis examined a subset of corporate violators, specifically those who allegedly committed as their primary violation five
types of fraud, specifically accounting fraud, mail fraud and wire fraud prosecutions as well as other fraud crimes, such as conspiracy to
defraud the federal government, health care, securities fraud, and tax fraud. A list of 845 cases with accounting fraud, fraud, health
care fraud, securities fraud, and tax fraud were selected. Following the removal of data points exhibiting outliers and the meticulous
handling of missing values, our analytical dataset comprised a total of 775 cases ready for examination. This critical data preprocessing
step was undertaken to ensure the quality and integrity of our analysis. By eliminating outliers, which are atypical data points that can
distort results, and addressing missing values, which can introduce uncertainty, we refined the dataset to consist solely of completed
cases. These 775 cases, devoid of anomalies and data gaps, formed the foundation for our subsequent investigation, assuring that the
insights derived from our analysis were based on a robust and reliable set of data. Data cleaning procedures like this are integral in
scientific and research practices, as they help enhance the accuracy and credibility of findings.

3.1. Dependent variable

3.1.1. Total payment

Corporate fraud violation studies use total payment as a measurement of its penalties. Total payment refers to the sum of all
monetary penalties (i.e. fines, restitution, forfeiture, disgorgements, community service, etc.) imposed on corporate fraud defendants.
Our data showed that total payment was measured in U.S. dollars, ranging from a minimum payment of $0 to a maximum payment of
$710,000,000. The mean payment is $17,736,392.24 with a standard deviation of 66292166.07.
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3.2. Independent variables

3.2.1. Disposition agreement

Our data showed that the variable Disposition Type contains seven types of decisions, ranging from “1” = Non-prosecution
agreement, “2” = Deferred prosecution agreement, “3” = Plea agreement, “4”” = Declination in which the case was dismissed by the
prosecutor, “5” = Dismissal before or during trial, “6” = Acquittal, and “7”” = Conviction. This variable was recoded into a dichotomous
variable Disposition Agreement (“1” = yes with agreement and “0” = no agreement). For the variable Disposition Agreement, we recoded
as 1 (yes with agreement) companies that entered into “Non-prosecution agreement”, “Deferred prosecution agreement”, and “Plea
agreement” with the prosecutor. We recoded as 0 (no agreement), outcomes that resulted in “Declination in which the case was
dismissed by the prosecutor”, “Dismissal before or during trial”, “Acquittal”, and “Conviction”.

3.2.2. DOJ involvement

The DOJ policies and section involvement play an important role in the magnitude of corporate penalties. The variable was coded
as “1” if a DOJ Section/Task Force was not involved in the prosecution and “2” if a DOJ Section/Task Force was involved in the
prosecution. This variable was recoded into a dichotomous variable DOJ Involvement (“1” = yes with DOJ involved and “0” = no DOJ
Involvement).

3.2.3. Financial institution

A “financial institution” includes any person doing business in one or more of the following capacities: (1) bank (except bank credit
card systems); (2) broker or dealer in securities; (3) money services business; (4) telegraph company; (5) casino; (6) card club; (7) a
person subject to supervision by any state or federal bank supervisory authority (31 CFR 1010.100(t)). The variable was coded as “1” if
the entity is not a financial institution and “2” if the entity is a financial institution. This variable was recoded into a dichotomous
variable Financial Institution (“1” = yes, if a financial institution and “0” = no, if not a financial institution).

3.2.4. U.S. Public company

A public company is a corporation whose shares have been offered for sale to the public through an initial public offering through
stock exchanges or over the counter (OTC) markets. Ownership of a public company is distributed among general public shareholders.
The U.S. Securities and Exchange Commission (“SEC”) states that any company in the U.S. with 2000 or more shareholders (or 500 or
more shareholders that are not accredited investors) must register with the SEC as a public company and adhere to its reporting
standards and regulations.

The data was reported as “1” = entity was not a U.S. public company and “2” = entity was a U.S. public company. This variable was
recoded into a dichotomous variable U.S. Public Company (“1” = yes, a U.S. public company and “0” = not a U.S. public company).

3.2.5. Fortune 500 company

The Fortune 500 is an annual list compiled and published by Fortune magazine that ranks 500 of the largest United States cor-
porations by total revenue for their respective fiscal years. Fortune 500 companies have large revenues, consequently heavily
impacting the economy.

We compared the corporations in our data to the Fortune 500 company rank in the year when the criminal case was pending and
recorded the rank of all the corporations in the cases. Later, this variable was recoded into a dichotomous variable Fortune 500 (“1” =
yes, a Fortune 500 company and “0” = not a Fortune 500 company).

3.2.6. President party

Based on the year filed agreement or decision of the corporate violation, we determined the incumbent President during the years of
decision/agreement and also the political party of the incumbent President during the year of decision/agreement. These two variables
were later recoded into a dichotomous variable President Party (“1” = Republican Party and “0” = Democratic Party).

3.2.7. Free trade agreement

Based on the country in which the entity was incorporated, we examined whether the country has a free trade agreement with the
United States or incorporated in the United States. This variable was recoded into a dichotomous variable Free Trade Agreement (“1” =
yes with a free trade agreement with the U.S. and “0” = no agreement).

4. Results

Before conducting the regression analysis, we normalized the dependent variable. Normalization involves transforming the values
of the dependent variable to have a mean of zero and a standard deviation of one. This step was taken to ensure that the variable’s scale
and distribution would not disproportionately influence the regression results, allowing for a more accurate assessment of the re-
lationships between variables. Normalizing the dependent variable helps mitigate potential issues arising from variations in units or
scales, enhancing the reliability and interpretability of the regression analysis outcomes.

The dependent variable total payment was then regressed on the predictor variables (disposition agreement, DOJ involvement,
financial institution, U.S. public company, Fortune 500 company, president party, and free trade agreement) using multiple regression.
Preliminary data screening indicates that the assumptions of normality, linearity, homoscedasticity, and independence of residuals
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were not violated. Multicollinearity was not a problem (tolerance values were above 0.10 and VIF were less than 10)."! We deleted a
few outliers from the analysis, resulting in a total list of 775 cases that were included in the analysis.

4.1. Descriptive and bivariate correlations

Descriptive statistics for this study are reported in Table 1. The mean of the Total Payment is $17,736,392.24, suggesting that
through using total payment as a measurement, corporate fraud violators received penalties that are closer to the lower end.

Among all the cases, 96.8% of the corporations entered into disposition agreements. Only 3.2 % of the cases had no disposition
agreements. In addition, 79.1% of the corporate prosecutions did not have DOJ sections involved in the prosecution. 83.9% of the
corporate violators are not financial institutions, and 92.1% of them are not a U.S. public company. Also, 97.8% of the corporate
violators are not Fortune 500 companies, and 84.1% of them have a free trade agreement with the United States or are incorporated in
the United States. In 55.7% of the cases, either the decisions were made, or the disposition agreements were filed in a year when the
incumbent President is a Republican.

Bivariate correlations are reported in Table 2, showing significant correlations among the variables. Numerous predictors (financial
institution, U.S. public company, and free trade agreement) were significantly correlated with total payment.

Although two independent variables (disposition agreement and Fortune 500) have almost zero variation, we include them in the
analysis due to their relevance in our test of the bounded rationality model of prosecutorial decision making in corporate prosecutions.
Disposition agreement tests whether agency policies that caution extreme penalties with adverse effects on innocent stakeholder and
employees affect prosecutors’ penalty recommendations. The assumption is that prosecutors that enter into disposition agreements
with corporate fraud violators will impose lower penalties due to the influence of external factors such as agency policies and
supervisorial preferences on leniency. Fortune 500 is another proxy for the effect of external influences on the prosecutor. The
assumption is that Fortune 500 companies have significant impact on the economy. The Fortune 500 is an annual list compiled and
published by Fortune magazine that ranks the top 500 publicly traded companies in the United States by their total revenue. The list
serves as a measure of the largest and most successful companies in the country. These companies represent various industries and
sectors, and their rankings are based on their annual revenue figures.

We are aware of the limitations of including independent variables with low variation in our analysis. Specifically, including
variables with limited variation in our model may result in limited explanatory power, making it difficult to draw meaningful con-
clusions or make accurate predictions. Also, if these low variation variables are significant in our final model, the R-squared value can
be artificially inflated, leading to an overestimation of the model’s goodness of fit. Another limitation is that models built with in-
dependent variables with low variation might not be applicable to other datasets or populations, as they may not capture the un-
derlying relationships present in the broader context. However, because our research focuses on the influence of internal and external
factors on prosecutorial decision making in corporate fraud violations, we included the Disposition Agreement and Fortune 500
variables in the model. In the model included in our results section, both variables are not significant so the low variation does not
affect the results. We ran another model without these two variables and the other three independent variables were still statistically
significant. The r-square without these two low variation independent variables is 0.204 and adjusted r-square is 0.198.

4.2. Regression analysis

Table 3 shows results of the regression analysis, indicating that three predictors (DOJ involvement, U.S. public company, and free
trade agreement) had statistically significant effects on total payment. Regression analysis confirmed three of our hypotheses. Spe-
cifically, we found that: (1) corporate prosecutions where the DOJ sections are involved are more likely to result in lower corporate
penalties than those where the DOJ sections are not involved (B = —0.275, p < 0.01); (2) companies registered under countries with
which the U.S. has free trade agreements are more likely to have lower total corporate fines than foreign registered companies with
which the U.S. does not have free trade agreements (B = —0.842, p < 0.001). Contrary to our hypothesis, however, we found that
corporations classified as U.S. public companies are more likely to have higher total corporate penalties than corporations that are not
public companies (B = 1.402, p < 0.001). Overall, the independent variables explained 24.2% of the variance in this model (R? =
0.242), suggesting that the DOJ policies, resources, and external influences may be appropriate frameworks for analysis of prosecu-
torial decision making in corporate penalties. The adjusted R-square is 0.235.°

One explanation for the contrary findings for U.S. public companies is that economic interests weigh more heavily in the decisions
of prosecutors to impose penalties on corporate violators than stakeholder interests. Contrary to prior research indicating that financial

1 A variance inflation factor (VIF) is a measure of the amount of multicollinearity in regression analysis. VIF measures the strength of the cor-
relation between the independent variables in regression analysis. Multicollinearity exists when there is a linear relationship, or correlation, be-
tween one or more of the independent variables or inputs. As a rule of thumb, a VIF of three or below is not a cause for concern. In our model, all of
the independent variables have a VIF below 3 and do not cause a concern of multicollinearity.

2 As suggested by one of the reviewers, we report the adjusted R-square in our results. The R-squared has a tendency to increase as more in-
dependent variables are added to the model, even if those variables do not significantly contribute to explaining the dependent variable. This is a
phenomenon known as overfitting, where the model becomes too complex and may not generalize well to new data. The adjusted R-squared ad-
dresses this issue by penalizing the inclusion of irrelevant independent variables in the model. It takes into account both the number of independent
variables and the sample size.
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Table 1
Descriptive statistics (N = 775).
Frequency (%) Mean SD Min Max
DV
Total Payment 17736392.24 66292166.07 0 710000000
1Vs
Disposition Agreement
No agreement 25 (3.2)
Agreement 750 (96.8)
DOJ Involvement
DOJ not involved 613 (79.1)
DOJ involved 162 (20.9)
Financial Institution
Not a FI 650 (83.9)
Financial Institution 125 (16.1)
U.S. Public Co
Not U.S. PubCom 714 (92.1)
U.S. PubCom 61 (7.9)
Fortune 500
Not Fortune 500 758 (97.8)
Fortune 500 17 (2.2)
President Party
Democrat 344 (44.4)
Republican 431 (55.6)
Free Trade Agreement
No FTA 121 (15.6)
FTA & U.S. 654 (84.4)
Table 2
Bivariate correlations (N = 775).
Variables 1 2 3 4 5 6 7 8
1. Total Payment -
2. Disposition Agreement —0.013 -
3. DOJ Involvement 0.128%* 0.058 -
4. Financial Institution 0.239%* 0.060 0.620%** -
5. U.S. Public Co 0.451%* 0.026 0.085* 0.106** -
6. Fortune 500 0.088* 0.027 0.075* —0.042 0.316** -
7. President Party —0.051 —0.046 —0.301%* —0.321%* 0.059 —0.008 -
8. Free Trade Agreement —0.293%* —0.038 —0.618** —0.788** —0.112%* 0.064 0.324** -
**p < 0.01, *p < 0.05.
Table 3
Multivariate analysis.
Variables (N = 775) B SE p
Disposition Agreement 0.582 0.512 0.037
DOJ Involvement -0.275 0.105 —0.114**
Financial Institution 0.086 0.145 0.032
U.S. Public Co 1.402 0.126 0.384+**
Fortune 500 —0.057 0.230 —0.009
President Party 0.016 0.070 0.008
Free Trade Agreement —0.842 0.149 —0.309%**
F 33.736%**
R? 0.242
Adjusted R? 0.235

DV: Total Payment.
**¥p < 0.001, **p < 0.01, *p < 0.05.

institutions are more likely to pay lower corporate penalties than those that are not (Rakoff, 2014), financial institutions in our analysis
are not significantly more likely to pay lower corporate penalties. Also, corporations registered with countries with which the U.S. has
FTAs paid significantly lower corporate penalties than corporations that were registered with countries that did not. The U.S.’s
economic interests are promoted by FTAs that promote trade and investment with partner countries. On the contrary, ownership of a
U.S. public company is distributed among general public shareholders. Any company in the U.S. with 2000 or more shareholders (or
500 or more shareholders that are not accredited investors) must register with the SEC as a public company and adhere to its reporting
standards and regulations. The ultimate impact of the increased corporate penalties is passed on to public shareholders.
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5. Discussion and conclusion

The bounded rationality model of decision making presents a viable alternative within which to study corporate prosecutorial
decisions when imposing penalties on corporate fraud violators. Contrary to the assumptions of rational economic models that assume
optimal choices by decisionmakers who maximize their net benefits, bounded rationality explains that people’s choices aim to sat-
isfice, rather than optimize, based on a limited amount of information and their cognitive capacity (O’Brien, 2009; Stobb et al., 2022).
For example, O’Brien (2009, p. 999) explains that prosecutors are “particularly susceptible to biases that undermine their ability to
honor obligations that require some objectivity on their part. Our study examined the factors that affected total penalties imposed by
federal prosecutors on corporate fraud violators. We found that external factors affected outcomes in corporate prosecutions—whether
DOJ sections were involved in prosecution (resources), whether the corporation is a public company, or is registered with a country
with which the U.S. has an FTA.

First, we found evidence that external factors (e.g., office policies and culture and resources) influence how the prosecutor imposes
penalties on a corporate fraud violator. DOJ policies that urge federal prosecutors to enter into disposition agreements instead of going
into full trial also encourage them to consider the economic ramifications of trial on innocent employees, officers, and shareholders.
Our study confirms the relevance of external resource constraints in bounded rationality models of prosecutorial decision making since
DOJ section involvement was significant in our study (Frederick and Stemen, 2012). This indicates that external resource constraints
such as staff shortage, office priorities and culture may weigh significantly on priorities for enforcement and prosecution.

Contrary to research indicating that partisan politics such as the political party of the incumbent President influence prosecutorial
decisions (Gordon and Huber, 2009), our results indicate that the political party of the incumbent President at the time of judg-
ment/decision in the case has no significant effect on corporate penalties. Our results confirm other studies that point to the relevance
of agency resources and expertise to prosecutorial outcomes. For example, Ozymy et al. (2020) similarly found that outcomes in 2588
criminal enforcement prosecutions between 1983 and 2019 of the U.S. Environmental Protection Agency did not show that Democratic
presidents were substantially more punitive or that Republican presidents were more lenient. Instead, outcomes over time “better
reflect the growing sophistication and institutionalization of the enforcement process, declining budgetary realities, and the agency’s
organizational commitment to deter serious environmental crimes” (Ozymy et al., 2020, p. 49).

Second, internal factors such as implicit biases significantly affect prosecutorial outcomes in corporate fraud violations. Bounded
rationality posits that prosecutors’ implicit biases, or the subconscious disfavoring of a group of people, self-interests, and personal
philosophies affect their choices (Greenwald and Krieger, 2006; Harding, 2019). Prosecutors may perceive punitive penalties imposed
on large companies as having more far-reaching ramifications than those that are not. Former DOJ Attorney General Eric Holder
explained that the negative impact on the U.S. and world economy of prosecutions on large corporations has an “inhibiting impact” on
their ability to bring “more appropriate” resolutions (Baez, 2014, p. 8). Thus, the stature and position of large corporations (including
those incorporated in countries with which the U.S. has Free Trade Agreements) “in relation to the health and prosperity of the
American and international economies” means that federal government officials are “cautious about upsetting the economic health” of
these corporations (Baez, 2014, p. 23). Implicit bias in conjunction with DOJ policies that caution federal prosecutors to consider the
effects of punitive penalties on blameless officers, directors, employees, and shareholders, consumers, and creditors (Thompson,
2003).

Economic interests weigh more heavily in the decisions of prosecutors to impose penalties on corporate violators than stakeholder
interests (Garrett, 2020). Current DOJ policies that admonish prosecutors to consider collateral consequences of corporate convictions
cause prosecutors to hesitate when imposing large penalties. If the financial penalty imposed as part of a disposition agreement is too
high or excessive so that the corporation permanently closes down, the impact reverberates through the economy and is felt by
employees, customers, and the supply chain (Ryder, 2018).

The recent banking crisis starting March 2023 provides an example of government perceptions of the reverberating effects of a bank
closure on the economy. Policy analysts cautioned that the crisis would likely to push the U.S. economy into a mild recession in the
latter part of 2023 (Mena and Goodkind, 2023). With the collapse of the Silicon Valley Bank and Signature Bank in March 2023, the U.
S. Treasury Department, Federal Reserve, and the Federal Deposit Insurance Corporation (“FDIC”) announced they would make sure
all depositors with accounts at both banks would have access to their funds by the next day — beyond just the $250,000 guaranteed by
the FDIC (Ordonez, 2023). Detractors accused the federal government of effectively bailing out wealthy customers of these two failed
banks while transferring the burden of replenishing federal reserves on middle income bank customers. However, a research study of
economists at Stanford University, the University of Southern California, Columbia University and Northwestern University showed
the continuing potential of a bank collapse for widespread damage to the entire banking system (Tankersley, 2023). They found that
bank runs or massive deposit withdrawals could result in significant drops in credit available to store owners, home borrowers and
more. They also found that the banks at risk of failure in the U.S. are disproportionately located in low-income communities, areas with
high shares of Black and Hispanic populations, and places where few residents hold a college degree (Tankersley, 2023).

While these concerns are valid and substantiated, corporate fraud prosecutions of financial institutions should take advantage of
the possibility of nonmonetary sanctions imposable in NPAs, DPAs, and plea agreements. Corporate monitoring of ethical and sound
business practices should be imposed when investigation reveals that mismanagement led to the law violations. The policies sur-
rounding NPAs and DPAs should also be revised to enable more accountability and transparency. Studies show that the lack of judicial
monitoring of DPAs and NPAs leads to a lack of accountability, neutrality, and effectiveness of the agreements. To ensure transparency,
these disposition agreements should be recorded in a government repository and subject to judicial oversight. The very argument that
supports the need for penalties that prevent instability in financial institutions also supports more transparency and oversight in the
monitoring of effective compliance with disposition agreements.
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Our study also expounds on prior studies that compare criminal settlements with corporate defendants through the use of the
different agreements—NPAs, DPAs, and plea agreements (Alexander and Cohen, 2015). We use inferential statistics to determine the
internal and external factors bearing upon the prosecutor that influence the magnitude of payments levied on these defendants. While
some studies suggest the increased use of non-monetary sanctions for public companies through NPAs and DPAs, we have not
examined those sanctions in the current study. Thus, future studies should empirically analyze these non-monetary sanctions. One
finding of our study is that DOJ Section involvement leads to lower criminal penalties. DOJ policies may heavily influence Divi-
sion/Section staff attorneys to enter into more favorable and lesser monetary settlements with corporate defendants. Further studies on
courtroom workgroups and relations among the different actors—defense lawyers and judges— may shed light on this outcome.

This study has several limitations. First, the model explained 24.2% of the variance in the dependent variable. Despite the low R-
square, the results are not invalid and cannot be discounted (Ozili, 2023, p. 134). Xu et al. (2022, p. 10) explain that, if the regression
model passes the significance test despite a small coefficient of determination, it can still quantitatively explain the impact extent of
independent variables on dependent variables.” This is because the goal of most social science research modelling is not to predict
human behavior but to assess whether specific predictors or explanatory variables have a significant effect on the dependent variable
(Ozili, 2023, p. 134). In some social sciences such as physiological and psychological researches, a low R? value of <0.1 is common
(Halliday, 2019; Prabha et al., 2022). A low R-square of at least 0.1 (or 10 percent) is acceptable on the condition that some or most of
the predictors or explanatory variables are statistically significant (Xu et al., 2022).

Second, our study is a test of bounded rationality, specifically focusing on prosecutorial decision making and whether internal
influences (cognitive bias, ordinary bias, self-interest, prosecutor’s philosophy and policy preferences) and external influences (office
policies and culture, resources, and actors in the criminal justice system) affect corporate penalties. Due to the limitations of the
dataset, case factors (such as strength of evidence, seriousness of offense, and the defendant’s criminal history) were not included in
the analysis as is typically done in sentencing studies which use different datasets. Future studies should test the model of bounded
rationality on the triage of case factors, internal influences, and external influences that research indicate are relevant to prosecutorial
decision making. Finally, our study is limited to corporate fraud defendants in the U.S. Future studies should examine prosecutorial
decision making in corporate litigation in other countries.
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